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ANSWERS 


F O R 


NEST Ss 


Fohu Murray of Lintroſe, Mr. David 
Moncrieff of Boghall, Advocate, and 


others, Frecholders of the County of 
Perth, 


TO TRE 


PETITION and COMPLAINT of 
John Dalgleiſh of Weſtgrange. Az 


ä — AS ne 


HE firſt Objection ſtarted to the Complainer's Qua- 
lification, is, that no ſufficient Evidence was pro- 
duced of the old Extent of Meſter Bathe or MMeſter 
 Bothe, Part of the Lands upon which he claims. 
That, in the Retour, the Lands of Meſter Bocht are valued 
at a one Merk of old Extent, but it is not clear that theſe are 
the ſame Lands with thoſe contained in the Charter. The. 
Arguments upon this Point are ſo ſimilar to thoſe pleaded in 
the Anſwers for the ſame Reſpondents, to the Petition and 
Complaint' of Mr. Kerr of Eafter Grange, and, as it is pro- | 
bable, that your Lordſhips will adviſe both theſe Petitions a- - 
about the ſame Time, it is unneceſſary to take up the Time 
of the Court, by repeating the ſame Arguments that were - 
pleaded in the other Caſe, They will only obferve, 
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mo, That the Names are by no means the ſame, and that 
it was incumbent upon Mr. Dalgleiſh to account for the Dif- 
ference. Though there may be a ſort of Similarity, it does 
not follow that they are the ſame. No Perſon can claim 
to be inrolled upon a Narrative, that the Name of his Lands 
is like that of Lands contained in a certain Retour. He muſt 
ſay, and he muſt demonſtrate, that they are identically the 
ſame, otherwiſe his Claim muſt be rejected. : 
2do, The Lands of Weſter Bathe claimed upon, are de- 
ſcribed in the Charter as lying within the Parith of Culro/s, 
and Shire of Perth, but it does not appear by the Retour, in 
what Pariſh or in what County the Lands of Weſter Bocht 
were ſituated. The Complainer ſays, that no other Lands 
in the Pariſh of Culro/s can be condeſcended on, bearing a 
Name any thing ſimilar to that in queſtion ; but that is not 
enough, for, by the Retour produced of the whole temporal 
Lands of the Lordſhip of Culro/s, theſe are ſaid in general to 
lie in the Shires of Perth, Fife, and Linkthgow, without 
mentioning Pariſhes; and it is very poſſible there may be 
found, in ſome other Part of the ſaid three ſeveral Shires, 
Lands, which, at the Time of the Retour, bore the Name of 
Weſter Bocht, and which belonged to the Lordſhip of Culro/{. 
As the Name and Deſcription of the Lands are different, it 
muſt be incumbent upon Mr. Dalgleiſh, the Claimant, to 
give Satisfaction with regard to that Particular; and the Re- 
ſpondents cannot be obliged to hunt through theſe wide-ex- . 
tended Counties, to try if they can find out any Pendicle of 
Land, which bore the Name of Weſter Bocht, 200 Years ago, 
The Complainer ought at leaſt to have given full Satisfac- 
tion, by written legal Evidence, to the Michaelmas Meeting, 
that the Lands, contained in this old Retour and his Char- 
ter, are identically the ſame, and, till he do ſo, the Reſpon- 
dents apprehend he can have no Title to be admitted on the 
Roll; and even though he did ſhow this Identity of the 
Lands, it ſeems noways clear that he ſhould even be ſo inrol- 
| led, 


led, on this Writing called a Retour; for it does not really 
ſeem ſuch a proper Retour as the Law has pointed out, for 
giving legal Evidence of the old Extent ; and the Reſpondents 
ſubmit to your Lordſhips, if any Evidence, as the Law now 
ſtands, ſhould be admitted of for inſtructing the old Extent 
of any Lands in Scotland, except a Retour prior to 1681, pro- 
ceeding upon a Brieve, iſſued from Chancery, for Services 0 E 
Heirs. 

The ſecond Objection that lies to his Qualification is, that 
it is not in terms of the Act of the 16th of George II. a For- 
ty-{hilling Land of old Extent, vouched by a Retour prior to 
the 1681 ; but that it is a patched Vote, made up of one Par- 
cel of Lands, which is retoured as a two and a half Merk- 
land, and another, which 1s retoured as a one Merk-land. It 
is very true, that, in Arithmetick, three Merks and a half a- 
mount to more than Forty-thilling ; but this is not a Que- 
ſtion in Arithmetick, but in Law; and your Lordſhips are to 
determine, upon conſidering the Acts 1681 and 1743, whe- 
ther this can give a good Title to vote ; and the Reſpondents 
muſt ſay, that, in their Conception, this is neither agreeable 
to the Words nor to the Intention of theſe Statutes. 

The old Extent was taken many Centuries ago to regulate 
the Payment of Taxes, Caſualties of Superioriy, ey. but 
afterwards gave Place to the general Valuation. After this 
the old Extent were pretty much out of Uſe, and indeed was 
but very ill aſcertained. However, as Proprietors had been 


in uſe to vote upon the old Extent of their Lands, it was not 


thought proper to deprive them entirely of that Privilege. At 
the ſame time, as the Uncertainty and the Smalneſs of the 
old Extent had the Effect to multiply Votes without Num- 
ber, it was the Object of the Legiſlature, both in 1681 and 
1743, to lay this Privilege under proper Reſtrictions ; for that 
Purpoſe it was enacted by the Statute 1681, that none ſhould 


be allowed to vote, but thoſe who, at that Time, ſhall be 
** publickly 
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publickly infeft in Property or Superiority, and in Poſſeſ- 
* fon of a Forty-{ſhilling Land of old Extent, holden of the | 
King or Prince.” - | 

As it had not been fixed by this Statute, what was to be the 
proper Evidence of ſuch Extent, and as Votes had been un- 
duly multiplied, by ſplitting and dividing the old Extent of 
Lands ſince the 1681, it was enacted by the Act 1743, 
* That no Perſon ſhall be allowed to vote, in reſpect of the 
old Extent of his Lands, unleſs it ſhall be proved, by a 
Retour of the Lands, of a Date prior to the 1681, and that 
* no Diviſion of the old Extent, made ſince that Time, or to. 
A be made in Time coming, by a Retour, or any other Way, 
Þ „js or {hall be ſuſtained as ſuthcient Evidence of the old Ex- 
| * tent.” The Intention of the Legiſlature undoubtedly was 
| to fix the Right of voting, preciſely in terms of the Act. 
| 1681. No Perſon was to be deprived of his Vote, who had 
1 a good Right at that Time ; but to prevent the unreaſonable 
| Multiplication of Freeholders, all Diviſions or Alterations, 
made upon the old Extent ſince the 1681, was ſtrictly pro- 
hibited. 

It is admitted that, ſince the Act 1681, the old Extent. 
cannot be divided in order to multiply Votes; but it is ſaid, 
that the Act 1743 does not. prohibit the adding together dif- 
ferent Extents, in order to make up the legal Qualification. 
But it is ſubmitted, that, if this Caſe does not fall under the 
Words of theſe Statutes, it falls clearly under their Intention. 
A Vote upon old Extent, is in a very different Situation from 
a Vote upon Valuation. In the latter Caſe, the Legiſlature 
underſtands, that whoever poſſeſſes in Property or Superiori- 
ty, Lands rated in the Ceſs-books at 400 J. of Valuation, is 
intitled to vote, in reſpect of his Property. It is no Matter, 
therefore, from how many different Lands he derives this Qua- 
lification; and tho' it is made up of a hundred ſmaller Parts, 
yet if, upon the whole, he poſſeſſes Lands of 400 l. Valua- 
tion, he is intitled to that Privilege. With regard to the old 
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Extent, none were allowed to vote by the Act 1681, but 
thoſe who, at that Time, were poſſeſſed of one Piece of Land 
amounting to Forty-ſhilling of old Extent, or more. The 
Reſpondents cannot ſay whether, at that Time, the Lands of 
Weſter Grange and Weſter Bocht belonged to the ſame Propri- 
etor, though it 1s rather probable that they did not, becauſe, 
in the Retour, they are not valued together, but in different 
Parts of this Retour. Now, if we {hall ſuppoſe, what cer- 
tainly was the Caſe, that, till of late, theſe Lands belonged 
to different Perſons, it is ſubmitted, that, upon comparing 
the Acts 1681 and 1743, they cannot be added together to 
make up one Forty-ſhilling Land, which was the Qualifica- 
tion fixed by the Act 1681. It would be an jendleſs Mul- 
tiplication of Votes, if any of our modern Politicians ſhould 
be allowed to rummage into old Retours, to collect ſmall 
Fragments of old Extent, out of a Dozen of different ones, 
and to piece and botch them together, in order to enable 
them to follow out their own Views in electing or being 
elected. 

As this Point has been learnedly handled by an eminent 
Council, in anſwer to a Complaint from the Shire of Rinro/s, 
which will probably be adviſed betore the Complaint in que- 
ſtion, the Reſpondents will add no more upon this Subject; 
but they hope your Lordſhips will ſee Cauſe to diſmiſs this 
Complaint. | 


In reſpect whereof, &c. 
PAT. MURRAY. 
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